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1 


In the Supreme Court of the District 
Holding a Probate Court. 


of 


j Columbia, 


Admn. No. 18329. 


In the Matter of the Estate of Abraham T. [Welch, 

Deceased. 

Petition for Letters of Administration de Bonis Non . 


I. The petition of Katharine A. Welch respectfully shows 
unto this Honorable Court that she is a citizen of the United 
States, a legal resident of the State of New Jersey and a 
temporary resident of the District of Columbia^ 

II. That Abraham T. Welch, late a resident of [the United 
States and for five years prior to his death a resident of the 
State of New Jersey, departed this life on th^ 25th day 
of December 1910, in the City of West Orangfe, State of 
New Jersey. 

III. That the said Abraham T. Welch died pbssessed of 
certain property consisting of letters patent Nos. 708603, 
708604 and 708946, duly registered in the Patent Office of 
the United States, said patents being basic patents upon a 
drier used commercially in the artificial drying of Menhaden 
fish, cement, clay, rock, coal, ore concentrates, coke, stone, 
sand, asbestos, and many other articles of comnierce, which 
said patents at the time of the death of said decedent were 

1—4508a I 
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in full force and effect, unexpired and all rights thereto and 
rights of action growing out of infringements thereon at 
said time and subsequently thereto belonging to said estate 
of Abraham T. Welch, deceased; that likewise subsequent 
to the death of said decedent, and because of prior infringe¬ 
ments of patents aforesaid, rights of action had ac- 
2 crued in favor of the decedent, against the Ruggles- 
Coles Engineering Company, a corporation of New 
York City, American Process Company, a corporation of 
New York City, Morris Fisher and Company, a corporation 
of Richmond, Virginia, and Edward Renneberg Sons Com¬ 
pany, a corporation of Baltimore, Maryland, all of which 
said rights of action, then and now, belong to his said 
estate, and all of which rights of action were preserved by 
your petitioner, who had been appointed administratrix of 
the estate of the said decedent under the laws of the State of 
New Jersey, in which he was domiciled at the time of his 
death, your said petitioner as such administratrix having 
instituted infringement suits against said corporations in 
the United States District Courts for the Southern District 
of New York, District of Virginia and the District of Mary¬ 
land, which said suits are now pending in said Courts. 

IV. Your petitioner further shows that on or about the 
30th day of August 1911, Allie Welch and John E. Welch 
were appointed by this Court as administrators of the 
Estate of Abraham T. Welch, and while your petitioner has 
at all times and does now deny the legality of said appoint¬ 
ment and the right of said persons to have been so ap¬ 
pointed, for reasons heretofore set out, in the Probate pro¬ 
ceedings relative to their said appointments, yet your peti¬ 
tioner says that said alleged administrators have reported 
to this court in said probate proceeding that they have 
fully administered said estate in the District of Columbia, 
and they have hied alleged final settlements of their said 
accounts (in the year 1915) and are under no further official 
responsibility or duty to this court or to said estate, and 
your petitioner states that said alleged administrators 
have at all times refused to become parties to the infringe¬ 
ment suits in favor of said estate in the various jurisdictions 
where said suits are pending, and have, on the contrary, 
interfered with, blocked, and prevented the prosecution of 
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said suits in so far as they have been able so to do; 

3 that among other things in said proceedings they 
have caused to be set up a controversy relative to 

the right of your petitioner as administratrix appointed by 
the laws of New Jersey to prosecute said suits, gnd have at¬ 
tempted to assert their own rights to represent! said estate, 
while at the same time refusing to become paxHles to said 
litigation or to take any steps for the prosecutjion of same 
or to protect the rights of the estate of said decadent, Abra¬ 
ham T. Welch; that because of this controversy created by 
said alleged administrators, a legal impasse hgs been cre¬ 
ated for the prosecution of said suits in said various United 
States courts and said courts have either postponed be¬ 
cause of said suits or passed interlocutory brders with 
respect thereto pending a settlement of the question of the 
right of said Allie Welch and John E. Welch on the one 
hand, or your petitioner on the other hand, to prosecute 
said suits. 

V. Your petitioner further shows that said fights of ac¬ 
tion and pending suits are of large importance and value 

to the estate and are 44 unadministered assets” and that 

1 

it is now necessary for an administrator de bo^is non to be 
appointed by this Court with the duty and right in so far 
as may be legally necessary, in the opinion of the United 
States Courts where said suits are pending to intervene in 
said suits on behalf of said estate as administrator de bonis 
non appointed by the Probate Court of the District of 
Columbia for the purpose of definitely fixing) before said 
court the right of your petitioner as plaintiff ito prosecute 
to a final decree each of said causes of action.! 

VI. That until said suits have been determined and de¬ 
crees passed, it is impossible to state the value of said 
rights of action and your petitioner prays that a nominal 
bond may be fixed by the Court at this juncture, to be in¬ 
creased, when the value, of said rights of actibn have been 
determined by said Courts. 

VII. That the said Abraham T. Welch left surviving him 
as his next of kin your petitioner, his sibter, and the 

4 following brothers and sisters: Georgy R. Welch, 
Harry J. Welch, Laura C. Welch, Mapie J. Welch, 

Emma E. Welch (Mrs. Byron H. Bronson), L. Tarrard 
Welch, Alice C. Welch. 
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VIII. That said decedent left no last will and testament 
to the best of your petitioner’s knowledge, information and 
belief; that your petitioner has made diligent search and 
inquiry in such places and among such persons as would 
likely disclose one if any existed. 

IX. The only debts which the decedent left were on ac¬ 
count of his last illness and burial, all of which have been 
paid by this petitioner out of her own funds, and that she 
likewise supported said decedent during the last four 
years of his lifetime, during his illness, and cared for him; 
that for said services, she has never filed a claim nor re¬ 
ceived compensation. 

X. That your petitioner as the sister of said decedent 
vras appointed as administrator of his estate in the State 
of New Jersey, and actively engaged in the prosecution of 
the litigation herein mentioned, since his death, for the pro¬ 
tection of his estate; and as the person depended upon by 
his brothers and other sisters to protect his rights in said 
litigation, is entitled to letters of administration de bonis 
non upon his said estate and therefore prays that same may 
be issued to her in accordance with the statute made and 
provided. 

Wherefore, petitioner prays: 

1. That letters of administration de bonis non may be 
issued to her in accordance with the Code of Law in force 
and effect in the District of Columbia; 

2. And for such other and further relief as to the Court 
may seem proper. 

KATHARINE A. WELCH, 

Petitioner. 

R. H. McNEILL, 

Attorney for Petitioner. 

5 District of Columbla., ss : 

I, Katharine A. Welch, do solemnly swear that I have 
read the above petition by me subscribed and know the 
contents thereof; that the matters and things therein stated 
of personal knowledge are true, and those stated upon in¬ 
formation and belief I believe to be true. 


KATHARINE A. WELCH. 
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I 

Subscribed and sworn to before me this 3d day of April, 
A. D. 1926. . | 

[notarial seal.] M. LENORE FLINT, 

, Notary Public, D. C. 

My commission expires Sept. 4, 1928. 

(Endorsement: Petition for Letters of Administration d. 
b. n. Filed Apl. 3, 1926. James Tanner, Register of Wills, 
D. C. Clerk of Probate Court.) 

6 The Joint and Several Answer of Allie\ Welch and 
John E. Welch to the Petition of Kathafine Allison 

Welch Filed Herein on the 3d Day of April, 1926. 

\ 

These respondents, reserving to themselves jail manner 
of benefit to the many errors and imperfections! in said pe¬ 
tition contained, and "without waiving any rights they may 
have to filing a motion to dismiss said petition,! for answer 
to said petition, or so much thereof as they ar£ advised it 
is necessary or material for them to make answer unto, 
answering say: 

I 

1. For the purposes of this proceeding they admit the 
averments of paragraph 1 of said petition. 

2. They admit the death of said Abraham T.| Welch, but 
they deny that for five years prior to his death he was a 
resident of the State of New Jersey. 

3. They admit that said Abraham T. Welch j at the time 
of his death was the owner of letters patent ]STo. 708,603, 
No. 708,604, and No. 708,946, referred to in sai<| paragraph 
of said petition. As to what was covered by said letters 
patent they refer to the said letters patent themselves for 
greater certainty. As to what rights of action Igrew out of 
supposed infringements of said letters patent and as to 
what rights of action had accrued in favor of s^id decedent 
because of alleged infringements of said patents prior to 

his death they are advised that these ar^ matters of 

7 law which they are not called upon to answer. Fur¬ 
ther answering said paragraph these respondents say 

that if the said Katharine Allison Welch instituted any 
suits for alleged infringements of said patentb she did so 
without any authority in law and without any [right on her 
part to institute such suits. They are withdut sufficient 
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knowledge to form a belief as to the other matters and 
things in said paragraph contained. 

4. As to the facts set forth in the 4th paragraph of said 
petition, regarding the appointment of these respondents 
as administrators of the estate of said decedent and the 
administration of said estate by them, they say that the 
record of proceedings in this cause will show such facts 
and they refer to such record and,' proceedings. They 
admit that they have refused to become parties to the said 
suits so as aforesaid instituted by said petitioner, but they 
deny that they have interfered with, blocked and prevented 
the prosecution of said suits or that they have taken any 
action whatsoever in said suits, and they deny that they 
have failed to take any action incumbent upon them to take 
in order to protect the rights of the estate of said decedent 
in and to said letters patent. They are without knowledge 
as to the other matters and things in said paragraph con¬ 
tained. Further answering said paragraph these respond¬ 
ents say that, as will appear by various orders of this Court 
passed herein, which are hereby referred to, they were au¬ 
thorized to sell and transfer said letters patent and in pur¬ 
suance of such orders they sold said letters patent and as¬ 
signed and transferred the same, together with all 

8 rights accrued or accruing in connection with and 
under said patents, including the right to sue for 
past infringements, to the purchaser thereof. 

5. They deny that the said rights of action and pending 
suits are of large importance in value to the estate of said 
deceased and are unadministered assets of said estate and 
thev denv that it is necessarv that an administrator de bonis 
non be appointed by this Court with authority to intervene 
in said pending suits on behalf of said estate, for the pur¬ 
poses set forth in said paragraph, or for any other pur¬ 
pose, and they deny the right and power of this Court to 
make any such appointment. 

6. They are advised it is not necessary or material for 
them to make answer to the 6th paragraph of said petition. 

7. They deny the averments of paragraph 7, and if the 
same be material they demand strict proof thereof. Fur¬ 
ther answering said paragraph they say that it has been 
judicially determined in this cause that the said persons 



ALLIE WELCH ET AL. VS. KATHARINE A. WELCH. 7 

named in said paragraph were not the next of kin of said 
deceased. 

8. They admit that said decedent left no will but they 
have no knowledge of the other matters and things in said 
paragraph contained. 

9. They deny the matters and things set forth in the 9th 
paragraph of said petition. 

10. They have no knowledge of the alleged appointment 
of petitioner as administratrix of the estate qf said de¬ 
ceased, in the State of New Jersey, but they say that if 

such appointment was made it was without authority 
9 of law, because said deceased was not a|t the time 
of his death a resident of said State aiid had no 
property or estate therein, and that said appointment if 
made was procured by said petitioner by misrepresenta¬ 
tion and fraud in this, that she falsely represented that 
said defendant was a resident of the State of ?vew Jersey, 
that she concealed from said Court that fact | that these 
respondents had theretofore been by this Court duly ap¬ 
pointed administrators of the estate of said djecedent, of 
which she had knowledge long prior to her alleged appoint¬ 
ment as administratrix and that in the affidavit which she 
filed in support of her application for appointipent as ad¬ 
ministratrix of said estate in the County of Ess^x, State of 
New Jersev, she made oath “That the value of the estate 
the administration of which this application is made, will 
not exceed the sum of $25.00.’’ 

11. By way of plea to said petition these respondents 
say that in and by a. petition filed herein by said petitioner 
in the month of November 1919 it was averred that said 
Abraham T. Welch left surviving him a daughter, born of 
his marriage with one Mary H. Bassinet, which daughter 
is now living and that petitioner is therefore !estopped to 
aver in this petition to the contrary thereof, or that she 
or any one else is next of kin of said deceased., 1 

That in and by said petition filed herein iji November 
1919 said petitioner sought the removal of these respond¬ 
ents as administrators of the estate of said Abraham T. 
Welch, appointed by this Court, upon practically the same 
grounds as set forth in this petition, which said petition 
was by order of this Court, passed on the jlOth day of 

i 


i 
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March,! 1920, dismissed. That thereafter on March 

10 17, 1920, said petitioner filed herein a second petition 
for the removal of these respondents as admin¬ 
istrators aforesaid, based upon the same grounds, which 
petition was, by order of this Court passed herein on the 
2d day of June, 1920, dismissed. That in neither of said 
orders was any leave reserved to file amended petitions and 
that no appeal was taken from either of said orders, but 
said orders became and were final and conclusive. That 
in each of said petitions said petitioner set forth in sub¬ 
stance the matters and things set forth in this petition 
and also set forth the same matters and things in a certain 
other petition filed herein on the 24th day of August, 1920, 
seeking the removal of these respondents as administrators 
aforesaid, which petition of said August 24, 1920, was by 
order of this Court, passed on the 27th day of November, 
1922, dismissed. That from said order of November, 27, 

1922, an appeal was taken by said petitioner to the Court 
of Appeals in this Distinct, which said appeal was by order 
of said Court of Appeals, passed on the 10th. day of March, 

1923, dismissed, and these respondents upon the advice of 
counsel aver that said orders of this Court passed herein 
on the 10th day of March, 1920, the 2d day of June, 1920, 
and the 27th day of November, 1922, are, and each of them 
is final and conclusive against said petitioner and are as 
to her res adjudicata. That thereafter on the 7th day 
of February, 1924, said petitioner filed herein a certain 
other petition in which she set forth in substance the 
matters and things set forth in this petition, seeking the 
removal of these respondents as administrators of said 
estate and the appointment of herself as administratrix de 
bonis non of said estate, which said petition was by order 
of this Court, passed herein on the 25th day of March 

1924, dismissed. That no appeal was taken and perfected 
from said order of March, 25, 1914, and these respondents 

are advised by counsel and so aver that said order 

11 of March 25, 1924 is final and conclusive against 
said petitioner and is as to her res adjudicata. 

These respondents aver further that it has been judicially 
determined by this Court in this cause, upon one or more of 
said petitions filed by said petitioner herein, that said peti¬ 
tioner has no such interest in the estate of said deceased 
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I 

as entitles her to file this or any other petition in this cause, 
which such determination they assert is final and conclusive 
against said petitioner and as to her is res adjudicata. 

And for a further plea to said petition these respondents 
say that as appears by the record and proceedifigs herein, 
all of which are hereby referred to and made a part of this 
answer, the estate of said decedent has, pursuant to the 
orders and directions of this Court, been fulty and com¬ 
pletely administered and that there is no other property 
or estate belonging to said decedent, whether letters patent 
or otherwise, to be administered by these respondents as 
administrators or by any one else. 

And for a further plea to said petition these respondents 
say that in the month of April, 1923, said petitioper filed in 
the Orphans’ Court in Baltimore City, in the Staie of Mary¬ 
land, a petition for appointment as ancillary administratrix 
of the estate of said decedent, which said petitipn was, by 
order of that Court, passed on the 26th day of April, 1923, 
denied on the ground, among others, that your respondents 
were the duly appointed and qualified administrators of 
the estate of said decedent, having been duly appointed 
such administrators by order of this Court and that, there¬ 
fore, the appointment of an ancillary administrator was 
unnecessary. And these respondents ave|r that said 
12 order as to said petition is final and conclusive and 
res adjudicata and entitled to full faith and credit 

by this Court herein. 

* 

And having fully answered these respondents pray to 
be hence dismissed with their reasonable costs in this be¬ 
half sustained. 

JOHN E. ^ELCH. 
ALLIE WilLCH. 

i 

MINOR, GATLEY & ROWLAND, 

Attorneys for Administrators. 

District of Columbia, ss : 

John E. Welch being first duly sworn according to law 
upon oath deposes and says: I have read the foregoing and 
annexed Answer by me subscribed and know thle contents 
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thereof; the matters and things therein stated as of my 
personal knowledge are true and those stated upon infor¬ 
mation and belief I believe to be true. 

JOHN E. WELCH. 

Subscribed and sworn to before me this 22nd day of May, 
1926. 

[notarial seal.] ARTHUR L. BRYANT, 

Notary Public, D. C. 

State of New York, 

County of Queens, ss: 

i 

Allie Welch being first duly sworn according to law upon 
oath deposes and says: I have read the foregoing and an¬ 
nexed Answer by me subscribed and know the contents 
thereof; the matters and things therein stated as of my 
personal knowledge are true and those stated upon 

13 information and belief I believe to be true. 

ALLIE WELCH. 

Subscribed and sworn to before me this 24" day of May, 
1926. 

[notarial seal.] ARTHUR H. GOLDSMITH, 

Notary Public, Nassau County, N. Y. 

(Endorsement: The Joint and Several Answer of Allie 
Welch and John E. Welch to the Petition of Katharine Al¬ 
lison Welch filed herein on the 3d day of April, 1926. Filed 
May 26, 1926. James Tanner, Register of Wills, D. C., 
Clerk of Probate Court.) 

14 Motion . 

Now comes the petitioner herein, Katharine A. Welch, by 
her attorney, and moves the Court upon her petition for 
her appointment as administratrix de bonis non, notwith¬ 
standing the Answer herein filed. 

R. H. McNEILL, 
Attorney for Petitioner. 
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. 


June 1, 1926. 

Service of the above Motion this day accepted., 

MINOR, GATLEY and ROWLAND, 
By HUGH B. ROWLAND, 


Attorneys for Respondents. 

i 

(Endorsement: Motion. Filed June 2, 1926. James 
Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

15 Order. 


Upon consideration of the petition of Katharinq A. Welch, 
filed herein on the 3d day of April, 1926, the janswer of 
Allie Welch and John T. Welch, filed May 26, 1926, and the 
motion for the appointment of an administrator* de bonis 
non, notwithstanding said answer, and the arguments of 
counsel thereupon, and it appearing to the Court, from the 
averments of said petition, that the said Katharine A. 
Welch (a sister of the above named Abraham T. [Welch, de¬ 
ceased) has been appointed administratrix of tlib estate of 
the said Abraham T. Welch, deceased, under tjie laws of 
the State of New Jersey, where he died, and that as such, 
administratrix of said estate she has instituted certain suits 
against the Ruggles-Coles Engineering Compahy, a cor¬ 
poration of New York City; American Process Company, 
a corporation of New York City; Morris Fisherj and Com¬ 
pany a corporation of Richmond, Virginia; apd Edward 
Renneberg Sons Company, a corporation of 'Baltimore, 
Maryland, in the United States District Courts for the 
Southern District of New York, and the District of Vir- 

j 

ginia, the District of Maryland, wherein shq, the said 
Katharine A. Welch, as such administratrix, is seeking to 
recover damages from the defendants for the alleged in¬ 
fringement of certain patents owned by the said Abraham 
T. Welch in his lifetime; and it appearing to the 
16 Court that said suits are still pending in s^id District 
Courts, and that the said Katharine A. Welch de¬ 
sires to intervene in said suits and to continue the prosecu¬ 
tion of the same as administratrix of the said estate, under 
appointment of this Court; and it further appearing that 
the final account of Allie Welch and John E. WTelch, here¬ 
tofore appointed administrators of the said estate, by this 
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Court, has been duly filed and approved, and it further ap¬ 
pearing that the said estate has been finally settled in this 
Court, and that the said Administrators are functi officio; it 
is, thereupon, by the Court, this 24th day of June, A. D., 
1926, 

Adjudged, ordered and decreed, thftt the said Katharine 
A. Welch, be and she is hereby appointed administratrix 
of said estate ad litem, with power and authority as such 
administratrix ad litem, to intervene in, and prosecute the 
suits aforesaid, at her own cost and expense, and to do 
and perform all things necessary in that behalf. 

Provided, however, that before the issuance of such let¬ 
ters of administration to the said Katharine A. Welch, 
she shall enter into an undertaking, with security ap¬ 
proved by the Court in the penalty of Five Hundred dol¬ 
lars ($500.) conditioned for the faithful performance of 
the trust in her reposed. 

Bv the Court: 

WILLIAM HITZ, 

Associate Justice. 

The respondents Allie Welch and John T. Welch except 
to the signing of the foregoing order for the reason that 
no testimony has been offered in support of said 
17 petition and no opportunity given them to offer 
testimony in support of the special defenses set up 
in said answer. And said respondents in open Court note 
an appeal from the foregoing order to the Court of Ap¬ 
peals of the District of Columbia and the penalty of the 
undertaking on appeal to operate as a supersedeas is hereby 
fixed at Five hundred dollars ($500); and the penalty of 
an undertaking for costs is hereby fixed at fifty dollars 
($50.00). 

W. H., Justice. 

(Endorsement: Order appt’g Katharine A. Welch Adm. 
Ad Litem. Filed June 24, 1926. James Tanner, Register 
of Wills, D. C., Clerk of Probate Court.) 
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18 Memorandum. \ 

July 8, 1926. Supersedeas Undertaking oi| Appeal 
($500) approved and filed. 


19 Assignments of Error. 

1. The Court erred in passing the order herein of June 
24, 1926. 

2. The Court erred in holding that said Katharine A. 

Welch had a right to file herein and maintain her petition 
of April 3, 1926. j 

3. The Court erred in overruling the special defenses set 
up in the Answer of respondents. 

4. The Court erred in granting the prayers of! said peti¬ 
tion in the absence of any evidence in support of its aver¬ 
ments. 


5. The Court erred in not giving the respondents an op¬ 
portunity to offer testimony in support of the Special de¬ 
fenses set up in their answer. 

6. The Court erred in not holding that the matters set up 
in said petition were res adjudicata. 

MINOR, GATLEY & ROWLAND, 
By H. PRESCOTT GATLEY, 

Attorneys for Allie Welch 

and John Ei Welch . 

Received copy of the above Assignments of Error this 


9" day of Julv, 1926. 


R. H. McNElUL, 
Attorney for Katharine A\ Welch. 


(Endorsement: Assignments of Error. Filed Jul. 9, 
1926. James Tanner, Register of Wills, D. C.j Clerk of 
Probate Court.) 

■ 

20 The Register of Wills will please prepare a tran¬ 
script of record on appeal in the above-entitled cause, 
and include therein the following: 

1. Petition of Katharine A. Welch filed April 3,1926. 

2. Joint and Several Answer of Allie Welch and John 
E. Welch to said petition, filed May 26,1926. 
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3. Motion of Katharine Welch for appointment as ad¬ 
ministratrix, notwithstanding said Answer. 

4. Order of June 24, 1926. 

5. Memorandum: Supersedeas Bond on Appeal, ap¬ 
proved and filed July 8, 1926. 

6. Assignments of Error. 

7. This Designation. 

MINOR, GATLEY & ROWLAND, 
By H. PRESCOTT GATLEY, 

Attorneys for Allie Welch and 

John E. Welch. 


Received copy of 
of July, 1926. 

i 


the foregoing Designation this 9th day 

R. H. McNEILL, 

Attorney for Katharine A. Welch. 


(Endorsement: Designation of Record. Filed Jul. 9, 
1926. James Tanner, Register of Wills, D. C., Clerk of 
Probate Court.) 

21 Form No. 82. 


Supreme Court of the District of Columbia, Holding a 

Probate Court. 


District of Columbia, to wit: 

I, Theodore Cogswell, Deputy Register of Wills for the 
District of Columbia, Clerk of the Probate Court, Do hereby 
Certify the foregoing pages, numbered from 1 to 20, inclu¬ 
sive, to be true copies of the originals of certain papers on 
file in the office of the Register of Wills, Clerk of the Pro¬ 
bate Court, in case No. 18,329, estate of Abraham T. Welch, 
deceased, wherein Allie Welch and John T. Welch are ap¬ 
pellants and Katharine A. Welch is appellee, the same con¬ 
stituting a full, true and correct transcript of record of 
proceedings had in said cause according to the Designation 
of counsel filed therein and made a part hereof. 

I further Certify, That the Supersedeas Undertaking for 
appeal, in the penalty of Five Hundred dollars, was duly 
filed by said appellants, and approved by said Court on 
the 8th day of July, A. D. 1926. 
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In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of the said Probate Court, thi^ 14th day 
of September, A. D. 1926. 

[Seal of Supreme Court of District of Colurtbia.] 

THEODORE COGSWELL, 

Deputy Register of Wills for 

The District of Columbia, 

Clerk of Probate Court. 

Endorsed on Cover: District of Columbia Supreme 
Court. No. 4508. Allie Welch et al., appellants, vs. 
Katharine A. Welch. Court of Appeals, District of Colum¬ 
bia. Filed Sep. 15, 1926. Henry W. Hodges, clerk. 
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No. —, SPECIAL CALENDAR. 
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— 

ALLIE WKLCH and JOHN T. WELCH, Appellants, 

vs. 

KATHARINE A. WELCH. 


BRIEF ON BEHALF OF APPELLANTS. 


This is an appeal from an order from the Justic^ of 
the court below, holding a Probate Court, passed on 
the 24th day of June, 1926, appointing Katharine A. 
Welch administratrix ad litem of the estate of the 
said decedent, with power and authority to intervene 
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in and prosecute certain cases pending in the United 
States District Courts for the Southern District of 
New York, the District of Virginia, and the District of 
Maryland (R., pp. 11 and 12). 

Statement of the Case. 

On April 3, 1926, Katharine A. Welch, the appellee 
herein, filed a petition in the Probate Court in the 
matter of the estate of Abraham T. Welch, deceased, 
wherein she set up the following facts: 

1. That the said Abraham T. Welch was for five 
years prior to his death, on December 25, 1910, a resi¬ 
dent of the State of New Jersey. 

2. That he died possessed of certain letters patent, 
covering a certain drying device used in the drying of 
fish, cement, and other commodities, which patents 
were in full force and effect at the time of the death 
of said decedent, and which patents and all rights 
thereto, including rights of action growing out of in¬ 
fringements thereof, belonged to his estate; that, be¬ 
cause of prior infringements thereof, rights of action 
had accrued in his favor against the Ruggles-Coles 
Engineering Company, a New York corporation, 
American Process Company, a New York corporation, 
Messrs. Fisher & Co., a Virginia corporation, and Ed¬ 
ward Renneberg Sons Company, a Maryland corpora¬ 
tion, which rights of action were preserved by said ap¬ 
pellee, who had been appointed administratrix of the 
estate of said decedent under the laws of the State of 
New Jersey, she, as such administratrix, having in- 
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stituted infringement suits against said above-named 
corporations in the United States District Courts in 
the Southern District of New York, the District of Vir- 
ginia, and the District of Maryland, which suits ape 
now pending. 

3. That on or about the 30th day of August, 19jll, 
Allie Welch and John E. Welch, appellants herein, 
were by the Probate Court of this District appointed 
as administrators of the estate of said decedent, ^nd 
as such administrators had reported to said Probate 
Court the full administration of said estate and filed 
alleged final settlements of their accounts in the y^ar 
1915 and are under no further official responsibility or 
duty to said court or to said estate. That said ad¬ 
ministrators have refused to become parties to said 
infringement proceedings and, on the contrary, have 
interfered with, blocked, and prevented the prosecu¬ 
tion of said suits and have caused to be set up a con¬ 
troversy relative to the right of appellee as adminis¬ 
tratrix appointed by the laws of New Jersey and have 
attempted to assert their own rights to represent said 
estate, while at the same time refusing to become par¬ 
ties to said litigation or to take any steps for the 
prosecution thereof or to protect the rights of the 
estate of said decedent therein; that because of this 
controversy a legal impasse has been created for the 
prosecution of said suits and the courts in which, 1 the 
same are pending have either postponed or parsed 
interlocutory orders with respect thereto, pending a 
settlement of the question of the right of the appel- 


i 
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lants, on one hand, or the appellee, on the other, to 
prosecute the same. 

4. That said rights of action and pending suits are 
of large importance and value to said estate and are 
unadministered assets thereof, and it is necessary for 
an administrator de bonis non to be appointed by the 
court with the duty and right, in so far as may be 
legally necessary, in the opinion of the courts where 
said suits are pending, to intervene in said suits on 
behalf of said estate for the purpose of definitely fix¬ 
ing before said court the right of appellee as plaintiff 
to prosecute said suits to a final decree. 

5. That said Abraham T. Welch left surviving him 
as his next of kin appellee, his sister, and the follow¬ 
ing brothers and sisters: George K. Welch, Harry J. 
Welch, Laura C. Welch, Marne J. Welch, Emma E. 
Welch, L. Tarrard Welch, and Alice C. Welch. 

6. That as sister of said decedent appellee was ap¬ 
pointed administrator of his estate in the State of 
New Jersey, and actively engaged in the prosecution 
of the litigation hereinbefore mentioned since his death 
for the protection of his estate and as the person de¬ 
pended upon by his brothers and other sisters to pro¬ 
tect his rights in said litigation, and that she is entitled 
to letters of administration de bonis non upon his 
estate. 

The petition prayed for the issuance of such letters 
to her (R., pp. 1, 2, 3, 4). 

Appellants answered said petition, denying that said 
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decedent at the time of his death or for five years prior 
thereto was a resident of the State of New Jersey; 
denying the right of the appellee to institute the snijts 
in her petition referred to and asserting that if she 
instituted said suits she did so without any authority 
in law and without any right on her part so to do; ad¬ 
mitting their appointment by the Probate Court of 
this District, as administrators of the estate of salid 
deceased; that they had refused to become parties to 
said suit, but denying that they had interfered wiih, 
blocked and prevented the prosecution thereof, or that 
they had failed to take any action incumbent upbn 
them to take in order to protect the rights of said 
decedent in and to said letters patent, and asserting 
that by various orders of said Probate Court passed 
in the cause they were authorized to sell and transfer 
said letters patent; that pursuant to such orders they 
had sold said letters patent and assigned and trafis- 
ferred the same, together with all rights accrued or 
accruing in connection with and under said patents, 
including the right to sue for past infringements,! to 
the purchaser thereof. The answer further denied 
that said rights of action and pending suits are of 
large importance in value to the estate of said (de¬ 
ceased, and are unadministered assets of his estate, 
and also denied the necessity for the appointment! by 
the court of an administrator, de bonis non, with ’au¬ 
thority to intervene in said pending suits on behalf of 
said estate, and denied the right of the court to make 
any such appointment. 

The answer further denied that the persons named 
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in said petition as the next of kin of said deceased were 
and are his next of kin, and asserted that it had been 
judicially determined in this cause that said persons 
were not the next of kin of said deceased. 

The answer set forth that the appellants had no 
knowledge of the alleged appointment of appellee as 
administratrix of the estate of said deceased in the 
State of New Jersey, and asserted that if such ap¬ 
pointment was made it was without authority of law 
because said deceased was not at the time of his death 
a resident of the said State and had no property or 
estate therein; that said appointment, if made, was 
procured by said appellee by misrepresentation and 
fraud in this, that she falsely represented that said 
decedent was a resident of the State of New Jersey; 
that she concealed the fact that appellants had thereto¬ 
fore been by the Probate Court of this District ap¬ 
pointed administrators of the estate of said decedent, 
of which fact she had knowledge long prior to her al¬ 
leged appointment as administratrix, and that in the 
affidavit which she filed in support of her application 
for appointment as administratrix of said estate in 
the county of Essex, State of New Jersey, she made 
oath “that the value of the estate, the administration 
of which this application is made, will not exceed the 
sum of $25.00.’ ’ 

By way of plea to said petition appellants set forth 
that said appellee filed in this cause, in the month of 
November, 1919, a petition wherein she averred that 
said deceased, Abraham T. Welch, left him surviving 
a daughter, born of his marriage with one Mary H. 
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Bassinet, which daughter is now living, and that she 
is estopped to aver in this petition to the contrary 
thereof, or that she or any one else is next of kin of 
said deceased; that in and by said petition appellee 
sought the removal of these appellants as administra¬ 
tors of the estate of said Abraham T. Welch upon 
practically the same grounds as set forth in this peti¬ 
tion, which said petition was by order of said Probate 
Court, passed on the 10th day of March, 1920, dis¬ 
missed. 

. i 

That thereafter, on March 17, 1920, said appellee 
filed in this cause a second petition for the removal of 
these appellants as administrators aforesaid and the 
appointment of herself as administrator, based u^on 
the same grounds, which petition was by order of skid 
court, passed on the 2d day of June, 1920, dismissed; 

I 

that in neither of said orders was any leave reserved 
to file amended petitions, and that no appeal \^as 
taken from either of said orders, and said orders oe- 
came and were final and conclusive. 

That in each of said petitions said petitioner set 
forth in substance the matters and things set fortlx in 
this petition. That on August 24, 1920, said appellee 
filed a certain other petition in this cause, setting up 
the same matters and things as in this petition con¬ 
tained, seeking the removal of these respondents as 
administrators of said estate and the appointment of 
herself as administrator thereof, which last-men- 
tioned petition was by order of this Court, passed on 
the 27th day of November, 1922, dismissed. That 


i 
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from said order of November 27, 1922, appellee took 
an appeal to this Court, which said appeal was by 
order of this Court, passed on the 10th day of March, 
1923, dismissed. That said orders of the Probate 
Court passed on the 10th day of March, 1920, the 2d 
day of June, 1920, and the 27th day of November, 1922, 
are, and each of them is, final and conclusive against 
said petitioner and are as to her res adjudicata. 

That thereafter, on the 7th day of February, 1924, 
said petitioner filed in this cause a certain other peti¬ 
tion, setting forth in substance the same matters and 
things as in this petition contained, seeking the re¬ 
moval of these appellants as administrators of the 
estate of said deceased and the appointment of herself 
as administratrix de bonis non of said estate, which 
said petition was by order of said Probate Court, 
passed on the 25th day of March, 1924, dismissed. 
That no appeal was taken and perfected from said 
order of March 25, 1924, and that said order of March 
25, 1924, is final and conclusive against said appellee 
and is as to her res adjudicata. 

That it had been judicially determined by said Pro¬ 
bate Court in this cause, upon one or more of said 
petitions filed by said appellee, that said appellee has 
no such interest in said estate as entitles her to file 
this or any other petition in this cause, which said 
determination is final and conclusive against said pe- 
tioner and as to her is res adjudicata. 

As will appear by the record and proceedings had 
in this cause, all of wdiich are referred to and made 
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part of the answer, the estate of said deceased fcas, 
pursuant to the orders and directions of said Probate 
Court, been fully and completely administered and 
there is no further property or estate belonging to 
said decedent, whether letters patent or otherwise, to 
be administered by the appellants as administrators 
or by any one else. 

That in the month of April, 1923, said appellee filed 
in the Orphans’ Court in Baltimore City, in the ^tate 
of Maryland, a petition for her appointment as ancil¬ 
lary administratrix of the estate of said dececfent, 
which said petition was, by order of that court, passed 
on the 26th day of April, 1923, denied on the ground, 
among others, that your appellants were the dulyj ap¬ 
pointed and qualified administrators of the estatb of 
said decedent, and that therefore the appointment of 
an ancillary administrator was unnecessary, which 
said order as to said appellee is final and conclusive 
and res ad judicata and entitled to full faith and credit 
by said Probate Court (R., pp. 5, 6, 7, 8, and 9). 

Upon the incoming of said answer appellee fil^d a 
motion wherein she moved the court “upon her peti¬ 
tion for her appointment as administratrix de bonis 
non, notwithstanding the ansiver filed herein” (R.,- 
p. 10). | 

Upon said motion, without any evidence in support 
of the averments of said petition, and without gijving 
appellants any opportunity to offer testimony in Sup¬ 
port of the special defenses set up in their answer 
(R., p. 12), the court passed an order appointing ap¬ 
pellee administratrix of the estate of said deceased 

I 
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ad litem, which is the order appealed from (R., pp. 

11 , 12 ). 

ARGUMENT. 

The record in this case presents what we think may 
safely be characterized as a remarkable situation. Ap¬ 
pellee, claiming to have been appointed by the courts 
of New Jersey as administratrix of the estate of said 
deceased, admittedly after the appointment by the 
Probate Court of this District of appellants as ad¬ 
ministrators of the estate, filed a petition asking that 
she be'appointed administratrix de bonis non of the 
estate. 

The petition was answered by appellants under oath. 
Thereupon appellee filed a motion asking the court 
to grant the prayers of her petition, “notwithstand¬ 
ing the answer filed herein” (R., p. 10), and this is 
exactly what the court did, for the court had before it 
absolutely no evidence in support of the averments of 
the petition and afforded appellants no opportunity 
to offer any testimony whatever in support of the 
special defenses set up in their answer (R., pp. 11, 12). 

The basis of the order appealed from, as recited 
therein, was the averments of the petition (R., p. 11), 
and this basis the court took notwithstanding the an¬ 
swer and in the face of the following facts: 

1. The answer denied every material fact set forth 
in the petition as the basis for the relief prayed for 
therein. 

2. The answer denied that at the time of his death 
decedent vras a resident of the State of New Jersey 
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(R., p. 5) and denied that he had any property or 
estate therein (R., p. 7). 

3. The answer asserted that if the appellee was by 
the courts of New Jersey appointed administratrix of 
the estate of said deceased her appointment was pro¬ 
cured by her misrepresentation and fraud, in that £he 
falsely represented: 

a. That the decedent was a resident of the State of 

I 

New Jersey. 

b. That she concealed the fact that appellants blad 
theretofore been by the Probate Court of this District 
appointed administrators of the estate of said de¬ 
ceased, of which fact she had knowledge long prpr 
to the time of her alleged appointment. 

c. That the value of the estate would not exceed £he 

sum of $25 (R., p. 7). | 

4. The answer denied that appellee and the otjier 

persons named by her in paragraph 7 of her said pe¬ 
tition were the surviving next of kin of said deceased 
and asserted that “it has been judicially determined 
in this cause that the said persons named in said para¬ 
graph were not the next of kin of said deceased’’ (R., 
pp. 6-7). | 

5. The answer denied any authority in law in the 
said appellee to institute the suits referred to in her 
petition (R., p. 5). 

6. While admitting the ownership by said decedent 
of the letters patent referred to in the petition (R., 
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p. 5), it at the same time asserted that under authority 
of various orders passed in this cause they sold and 
transferred said letters patent to the purchaser 
thereof, together with all rights accrued or accruing in 
connection with and under said patents, including the 
right to sue for past infringements (R., p. 6). 

7. The answer denied that the rights of action and 
pending suits referred to in the petition are of large 
importance in value to the estate and are unadminis¬ 
tered assets of the estate and denied the necessitv for 
the appointment of an administrator de bonis non for 
any purpose whatsoever and the power of the court 
to make any such appointment (R., p. 6). 

In addition to the foregoing, in conformity to mod¬ 
ern practice and procedure, the answer by way of plea 
to said petition set up the following facts: 

1. Beginning in November, 1919, down to and in¬ 
cluding February 7, 1924, appellee filed in this cause 
four separate petitions, based in substance upon the 
same state of facts and seeking the same relief as the 
instant petition, each and all of which said petitions 
were dismissed by appropriate orders passed in the 
cause, and asserting that each of said orders were 
final and conclusive and as to said appellee res ad judi¬ 
cata (R., pp. 7, 8). 

2. That it has been judicially determined in this 
cause by the Probate Court, upon one or more of said 
petitions, that the appellee had no such interest in the 
estate of said deceased as entitled her to file the said 
petition, or any other petition, in this cause, and as- 



serted that such determination is final and conclusive 
as to said appellee and as to her is res adjudicata (&., 
pp. 8, 9). I 


“An adjudication is final and conclusive not 
only as to the matter actually determined, hut 
as to every other matter which the parties migjht 
have litigated and have decided as incident to 
or essentially connected with the subject-matter 
of the litigation, and every matter comihg 
within the legitimate purview of the original 
action, both in respect to matters of claim and 
of defense.” 

United States v. The Haytian Republic, 
154 U. S., 118. 


Further argument in support of this contention 
would seem to be needless in the light of the decision 
of this Court in the case of Parks et cd. vs. Calvert, «Jr., 
decided November 1, 1926, Vol. LIV, Wash. Law R^p., 
818. ! 


From one of the orders dismissing one of the peti¬ 
tions filed by appellee in the cause an appeal was talfen 
to this Court, which appeal was by this Court dis¬ 
missed on the 10th day of March 1923 (R., p. 8), £or 
failure to file the transcript of record on appeal within 
the time specified by the rules. 

“Dismissal of appeal even on a technicality 
leaves the judgment of the lower court in full 
force as an estoppel.” 

34 C. J., p. 796, Sec. 1216. | 

3. That in and by the petition filed in the cause by 
appellee in the month of November, 1919, it was set 
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up that the decedent left him surviving a daughter 
born of his marriage with one Mary H. Bassinet, which 
daughter is now living, and that appellee is therefore 
estopped to aver in the instant petition to the contrary 
thereof, or that she or any one else is next of kin 
of said deceased (R., p. 7). 

44 Allegans contraria non est audiendus,” which so 
stated in Broom’s Legal Maxims, page 130, 44 expresses 
in technical language the trite saying of Lord Kenyon 
that a man should not be permitted to blow hot and 
cold with reference to the same transaction, or insist 
at different times on the truth of two conflicting alle¬ 
gations according to the promptings of his private 
interests.” 

See also: 

Scanlon vs. Walshe, 81 Md., 118. 

Hall vs. McCann, 51 Md., 345. 

Womack vs. Womack, 85 S. W., 937. 

Hood vs. Frellsen, La. Annual Rep., 577. 
Downs vs. Downs, 23 App. D. C., 381. 

Smith vs. Boston Elevated Ry. Co., 184 Fed. 

Rep., 387, 389. 

In the case of Notes vs. Notes et al., decided by this 
Court November 1, 1926, Vol. LIV, W. L. Rep., 817, 
this Court said: 

4 4 It thus appears that in the prior suit be¬ 
tween the same parties it was averred by the 
present appellant and established that all the 
chattels described in the present bill had been 
jointly purchased by the husband and wife, and 
jointly possessed and used by them. After be¬ 
ing defeated upon the facts thus alleged and 
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established, appellant now seeks in this action 
to reopen the question of ownership as to flart 
of the same chattels. But this question of own¬ 
ership necessarily was involved and passed upon 
in the prior suit between the same parties, and 
hence appellant is estopped to raise that ques¬ 
tion here. Nalle v. Oyster, 36 App. D. C., 36, 38 
Wash. Law Rep., 826; 230 U. S., 165, 41 W^,sh. 
Law Rep., 526; Carmody v. Simpson-Sulli^an 
Co., 44 App. D. C., 39, 43 Wash. Law Rep., 344.’ ’ 

r 

4. That, pursuant to orders and directions of the 
Probate Court made in this proceeding, the estate of 
said decedent had been fully and completely admin¬ 
istered, and that there is no other property or estate 
belonging to said decedent, whether letters patent or 
otherwise, to be administered by anyone (R., p. 9).| 

This being so, what necessity or excuse, even jwas 
there for the appointment of an administrator de b\)nis 
non, ad litem, or otherwise? 

Fisk vs. Norvel, 9 Tex. Rep., 13. 

Yet the court, upon the mere statements of the pe¬ 
tition, in the absence of any proof in support thereof, 
in the face of the full and complete denials of the an¬ 
swer, and in the face of the special defenses setj up 
in the answer, without giving any opportunity to offer 
testimony in support thereof, passed the order i ap¬ 
pealed from (R., pp. 11, 12), appointing appellee ad¬ 
ministrator ad litem , a novel office in this jurisdiction, 
with power and authority as such, at her own expense, 
to intervene in and prosecute the suits institute4 by 
her, without authority of law, to recover damages 
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for alleged infringement of certain patents that be¬ 
longed to the deceased at the time of his death, but 
which patents and all of the rights of decedent’s estate 
therein, had pursuant to and by authority of orders of 
the Probate Court, passed in this cause, been sold and 
transferred by appellants as administrators duly ap¬ 
pointed by said Court. 

In wfiiat possible vray could the estate of said de¬ 
cedent be benefited by the prosecution of such suits? 

We have always understood it was the policy of the 
law to discourage needless litigation, not to foment it. 

The order appealed from was, we submit, improvi- 
dently issued, to say the least, and for the reasons 
above set forth should be reversed. 

Respectfully submitted, 

BENJAMIN S. MINOR, 

H. PRESCOTT GATLEY, 

HUGH B. ROWLAND, 

ARTHUR P. DRURY, 

Attorneys for Appellants. 
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Allie Welch and John T. Welch, Appellants , 

* l 

vs. 

Katharine A. Welch. 


BRIEF ON BEHALF OF APPELLEE 

As stated in the brief on behalf of appellant, this is 
an appeal from an order from the Justice of thej court 
below, holding a Probate Court, passed on th£ 24th 
day of June, 1926, appointing Katharine A. iWelch 
administratrix ad litem of the estate of the said dece¬ 
dent, with power and authority to intervene m and 
prosecute certain cases pending in the United States 

District Courts for the Southern District of New York, 

1 

the District of Virginia, and the District of Maryland 
(R. pp. 11 and 12). j 

Counsel for appellee deems it unnecessary to go 
into a long statement of the allegations of the petition 
for letters of administration de bonis non and the an- 
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swer thereto filed herein, but thinks it only necessary 
to state the allegations and answers thereto from said 
pleadings, presenting the one proposition which was 
before the Court and upon which the Court’s order 
was passed, and from which order this appeal was 
taken. 

The petition for letters of administration de bonis 
non herein filed shows that on August 30, 1911, the 
appellants were appointed administrators of the Es¬ 
tate of Abraham T. Welch, deceased, by the Probate 
Court in this District; that at the time of the death of 
decedent, he died possessed of certain Letters Patent 
and certain rights of action growing out of infringe¬ 
ments thereof, said assets belonging to his estate at 
the time of his death; that appellee herein was ap¬ 
pointed, Isoon after the death of said Abraham T. 
Welch, as his administrator in the State of New Jer¬ 
sey, his alleged domicile, and as such domiciliary ad¬ 
ministrator had brought and sought to prosecute in¬ 
fringement actions, upon the patents owned by said 
decedent, against the Ruggles-Coles Engineering Com¬ 
pany, a New York corporation, American Process 
Company, a New York corporation, Messrs. Fisher & 
Co., a Virginia corporation, and Edward Renneberg 
Sons Company, a Maryland corporation; that said 
suits were still pending and being prosecuted by ap¬ 
pellee at the time of the filing of her said petition for 
letters of administration de bonis non and according 
to said petition were valuable assets, involving large 
sums of money, which, if said suits were prosecuted 
successfully, would bring large sums of money into the 
estate of the decedent. Appellee’s petition further 
shows that the appellants had filed their final account 
in the Probate Court of the District of Columbia; were 
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not acting as administrators in said jurisdiction; had 
refused to become parties to the prosecution of said 
pending actions and that it was necessary, because of 
the conflict of jurisdiction in the prosecution of said 
suits, growing out of the appointments of said appel¬ 
lants as administrators in the District of Columbia, in 
order to prosecute said suits successfully, that appellee 
should be appointed administratrix de bonis non jn this 
jurisdiction, in order to enable her to secure full rec¬ 
ognition by the courts where the infringement suits 
were pending, in the prosecution thereof. ! 

In answering the material averments of the petition 
for the appointment of appellee as administratrix de 
bonis non , in paragraph 3 of their joint and several 
answer, appellants admit, as a matter of law and fact, 
the substantial allegations of appellee’s petitiop as to 
there being unadministered assets, belonging to dece¬ 
dent’s estate, said admission being in the following 
language: ! 

“3. They admit that said Abraham T. Welch 
at the time of his death was the owner of letters 
patent No. 708,603, No. 708,604 and No. 708,946, 
referred to in said paragraph of said petition. As 
to what was covered by said letters patept they 
refer to the said letters patent themselves for 
greater certainty. As to what rights of action 
grew out of supposed infringements of said letters 
patent and as to what rights of action had ^ecrued 
in favor of said decedent because of alleged in¬ 
fringements of said patents prior to his death they 
are advised that these are matters of law which 
they are not called upon to answer.” (R. p.; 5.) 

Appellants in the 11th paragraph of their Answer 
(page 9 of the Record) further admit that so far as 
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appellants are concerned they have eliminated them¬ 
selves as administrators by fully and completely ad¬ 
ministering all of the estate of decedent coming into 
their possession, said admission being in the follow¬ 
ing language, to wit: 

“And for a further plea to said petition these 
respondents say that as appears by the record and 
proceedings herein, all of which are hereby refer¬ 
red to and made a part of this answer, the estate 
of said decedent has, pursuant to the orders and 
directions of this Court, been fully and completelv 
administered and that there is no other property 
or estate belonging to said decedent, whether let¬ 
ters patent or otherwise, to be administered by 
these respondents as administrators or by any 
one else. 7 ’ (R. p. 9.) 

Upon the averments of appellee’s petition for ap¬ 
pointment as administratrix de bonis non and the ad¬ 
missions of appellants in Answer thereto, and upon 
consideration of the Motion of Appellee that she be 
appointed administratrix de bonis non , upon the unad¬ 
ministered estate of her deceased brother, the Court 
passed the order appealed from herein, found upon 
pages 11 and 12 of the Record, by which Order appellee 
herein was appointed “Administratrix ad litem to in¬ 
tervene in, and prosecute, the suits aforesaid, at her 
own cost and expense, and to do all things necessary 
in that behalf . 9 9 

From the above order, this appeal is prosecuted. 

This court has in this appeal a remarkable situation. 
The appellee, by her petition, shows a persistent, con¬ 
sistent and determined effort, extending over a period 
of more than ten (10) years, to recover from certain 
New York, Maryland and Virginia corporations large 
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sums of monev alleged to be due the estate of Abra- 
ham T. Welch, deceased, because of infringements by 
said corporations upon patents admittedly owned by 
said Abraham T. Welch at the time of his deathJ In 

i 

this determined effort, according to the petition of ap¬ 
pellee, she has been opposed consistently and contin¬ 
ually by appellants,—the persons recognized by the 
courts of this jurisdiction as the legal representatives 
of the estate asserting said claims—and it will be 
noted by a careful examination of the Answer of ap¬ 
pellants, found on pages 5 to 9 of the Record, that! said 
opposition to the prosecution of said suits at lajw, to 
recover said large sums, still persists, and that said 
appellants are now denouncing said suits, as well as 
the right of appellee to prosecute the same, and are 
denouncing the action of the Justice of the Supreme 
Court of the District of Columbia who granted appellee 
the right to conduct the prosecution of said suits as 
Administratrix ad litem of her brother’s estalje, by 
appointment in the District of Columbia, provided she 
“would do so at her own cost and expense.” In other 
words, the action of the Justice below is attacked be¬ 
cause he gave to the appellee the poor privilege of 
recovering assets of her brother’s estate by loijg, te¬ 
dious and expensive litigation, if she would carry said 
litigation on “without cost to said estate.” 

Surely the trial court should have done no lesi than 
it did. i 

There can be no question as to the court’s right, un¬ 
der the admitted facts herein, to appoint an Admin¬ 
istrator ad litem herein. 

I 

“Rights of action on patents, where thg suits 
were instituted before the sale of the patents, are 
assets which the court must administer.! The 
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original owner of a patent, who has afterwards 
sold his rights, may recover for an infringement 
committed during the time that he was owner.” 
(Moore vs. Marsh, 7 Wallace 515 and Dean vs. 
Mason et al., 20 How. (U. S.) 198.) 

“A suit for an infringement of a patent may be 
brought by a personal representative.” (22 Am. 
& Eng. Ency. of Law, 2d Ed. 482.) 

“Under the statute providing that damages 
may be recovered by action on the case, to be 
brought in the name of the person “interested,” 
the word “interested” means interested in the 
patent at the time when the infringement was 
committed.” ( Moore vs. Marsh, Supra.) 

It is contended by the appellant that the patents sued 
on were sold by order of the Supreme Court of the 
District of Columbia. Such sale would in no wise af¬ 
fect the right of action for prior infringements, which 
prior infringements constitute the basis for the ap¬ 
pointment of appellee as Administratrix ad litem by 
order of court herein appealed from. To the same 
effect, was the opinion in the Court of Appeals in the 
case of Sir W. G. Armstrong Whitworth and Company, 
Limited, vs. Norton, Supra, 11 Appeals D. C. 223. 

The appellants are not affected by, or interested in, 
the order of Court herein appointing appellee Admin¬ 
istratrix ad litem, and therefore their appeal should 
fail. 

Section 226 of the Code, giving the right of appeal 
to the Court of Appeals reads as follows: 

“Any party aggrieved by any final order, judg¬ 
ment or decree of the Supreme Court of the Dis¬ 
trict of Columbia, or of any justice * * * may 
appeal therefrom to the said court of appeals.” 



I 


According to the record in this case, appellants have 
made their final accounting to the Court of theii* ad¬ 
ministration of said estate. They claim that the suits 
desired to be prosecuted by appellee are of no falue 
and that they should not be prosecuted because df al¬ 
leged sales of the very patents the infringements of 
which created the pending rights of action. The^ re¬ 
pudiate said suits as assets of the estate and dp not 
claim that the prosecution of them will damage them 
or said estate. In fact, the order appointing appellee 
to prosecute said suits distinctly and positively pre¬ 
vents the accumulation of any debt or bill of costs 
against the said estate. Therefore the prosecution of 
said suits will, of necessity, be in the interest of said 
estate, if won, and will not injure it, if lost. The (pros¬ 
ecution of an appeal from the order of Mr. Justice 
Hitz, therefore, must be deemed to be without interest 
to the appellants and when the whole record is consid¬ 
ered, it must appear that said appeal was brought here, 
either from a misconception of duty by the appellants, 
or for the purpose of hindering and delaying the!legal 
prosecution of the pending infringement suits by the 
appellee or any one else. Such an appeal should not 
be considered beyond the determination that it is [with¬ 
out merit and should be speedily dismissed, and the 
action of the trial court approved. 

Seme further references to decided cases updn the 
proposition just presented are the following: 

“It is a condition precedent to the right df ap¬ 
peal that the appellant must show that he |is di¬ 
rectly aggrieved by the order appealed frojn.” 

Barksdale v. Morgan , 34 App. D. C. 549. j 

I 

“An error which does not operate to thd pre¬ 
judice of the party complaining of it is not (rever¬ 
sible error.” Posey v. Hanson , 10 App. D. (p. 496. 

i 
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“A judgment will not be reversed because of an 
erroneous ruling which is non-prejudicial. ” 

Hughes v. Ileyman, 4 App. D. C. 444; Raich, v. 
Carpenter, 17 App. D. C. 505. 

“To justify a reversal two things are essential. 
There must be error and there must be injury; 
and unless it is perceived that the error causes 
the injury there can be no reversal merely because 
there is error.” Joseph Bros. Co. v. Schonthal, 
99 Md. 382. 

“The burden is on the appellant to show that 
the alleged error injured him.” Middendorf v. Re¬ 
frigerating Co., 117 Md. 17. 

“Parties who are not injured by the ruling of 
the Court below cannot claim a reversal to correct 
an alleged error as to other persons.” Wingart v. 
Albert, 127 Md. 80; 2 Poe PI. & Pr. Sec. 838, p. 
1025; 8 Gill 370. 

In order that the cases in New York and the other 
jurisdictions may be prosecuted without further con¬ 
troversy and litigation over the right of appellee to 
prosecute them, it is necessary that the action of the 
Supreme Court of this District, granting appellee the 
right to so prosecute said suits, shall be confirmed. 
Until such confirmation, the same effort to hinder and 
delay said prosecutions will be persisted in. There 
was no justification for resisting the petition of appel¬ 
lee in the first instance. There is no justification for 
appeal from the order of Justice Hitz to this Cout. 
Said order should be affirmed and said appeal dis¬ 
missed. 

Respectfully submitted, 

Robert H. McNeill, 
Attorney for Appellee. 






